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APPELLANT'S REPLY BRIEF 
In reply to the Brief of Respondent (Cove View), the 
Defendants-Appellants (Flynn) submit the following Reply 
Brief. 
ARGUMENT 
THE EVIDENCE, TAKEN IN THE LIGHT 
MOST FAVORABLE TO THE COURT, IS 
NOT SUFFICIENT TO SUPPORT THE 
COURT'S FINDINGS. 
On page 5 of the Brief of Respondent, Cove View sets forth 
a summary of facts that, in its view, sufficiently support the 
Trial Court's findings that there was no dispute, that payment 
was for an on-going account and that there was no meeting of 
the minds. Cove View contends that Flynn's argument is merely 
an attempt to have the Court accept its version of evidence 
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offered in conflict to Cove View's. While Flynn obviously 
would have preferred the Trial Court to be more persuaded by 
its version of the facts, Flynn's argument goes beyond merely 
trying to discredit Cove View's evidence. Flynn's argument 
goes to whether the evidence, taken in the light most favor-
able to the Court, is sufficient to support the Court's find-
ings. Indeed, this is the test for determining whether a trial 
court's findings are "clearly erroneous" under Rule 52(a) of 
the Utah Rules of Civil Procedure. See Ashton v. Ashton, 733 
P.2d 147 (Utah 1987). In other words, Flynn argues that even 
if the court accepts the facts as presented by Cove View, 
including the summary of facts noted above (which stretches 
the record to some extent ) , those facts are not sufficient 
to support the Court's conclusion that there was no accord and 
satisfaction. This argument is set forth in Appellant's Brief 
and is continued below by referencing the specific conclusions 
argued by Cove View. 
1. There was no specific Finding of "no dispute" and the 
evidence does not support such a conclusion. While the court 
below specifically found Flynn's payment to be a progress pay-
ment and specifically found there to be no meeting of the minds, 
it did not specifically find that there was no dispute as Cove 
An example: (d) the first billing was not sent "midway 
through the project." Only a couple of days of work were origi-
nally anticipated and the backhoe work, which was the major consid-
eration for the project, was completed at least ten (10) days 
prior to Cove View's first billing. 
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View argues. Rather, it ruled that "just sending a check marked 
'paid in full1, without there being an indicated dispute by 
either party, is not fair, nor proper ..." (emphasis added). 
In fact, the court seemed to recognize Flynn's dispute but 
felt that Flynn's making of a restrictive endorsement without 
indicating a dispute was "offensive." (See the Court's comments 
at page 116 of the trial transcript.) 
As Flynn argues in its Appellant's Brief, the law does not 
require the dispute to be indicated prior to the making of a 
restrictive endorsement. The Court's acceptance of Mr. Grundy's 
testimony that a dispute was not indicated is not enough to 
reach the conclusion that a bonafide dispute did not exist. 
The restrictive endorsement was a clear indication that a dispute 
existed. The dispute was apparent enough to Cove View that it 
sought legal counsel and that it scratched through the restric-
tive endorsement before depositing the check. A finding of no 
dispute completely ignores the written business log recorded 
and testified to by Flynn. 
2. The Findings of "Progress Payment" is not supported by 
the evidence. There is little question that Cove View received 
Flynn's check after mailing the second billing. There is also 
no question that Flynn had not yet received the second billing 
when the payment was mailed. The Court can even accept Cove 
View's position that the check was deposited with the intent to 
accept it as payment for the first billing. Still, the evidence 
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is insufficient to support the finding of a "progress payment." 
Such a finding is blind to the intent and nature of the trans-
actionf the relationship between the parties and the time of 
payment in relation to the consideration received. Flynn con-
tracted with Cove View because of weather related problems. 
Apparently, the subject agreement was the only business relation-
ship the parties had together and was not originally anticipated 
to go on for as long as it did. When the payment was mailed, the 
contract was fully performed. Because the payment was sent to 
satisfy all of Cove View's performance under the agreement, the 
situation at bar is more analogous to Martin Remodeling v. Jensen, 
706 2.d 607 (Utah 1985), than to Allen-Howe Specialties v. U.S. 
Construction Inc. , 611 P.2d 705 (Utah 1980), as Cove View argues. 
3. While the evidence may support the Finding of no actual 
meeting of the minds, the Court erred in concluding that an accord 
and satisfaction could not exist. The court felt that since Flynn 
did not indicate a problem prior to the restrictive endorsement 
and since Cove View accepted the check as a progress payment, 
there was no meeting of the minds necessary to formulate a settle-
ment of the account. Because there was no meeting of the minds, 
the Court concluded there could be no accord and satisfaction. 
While the facts may support the Court's finding of no 
"actual" meeting of the minds, the Court erred in concluding 
that there could be no accord and satisfaction. Cove View failed 
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to acknowledge the law on this point when it quoted 1 Am. Jur. 
2d, Accord and Satisfaction, § 15, as relied upon by the Court 
in Hintze v. Seaich, 437 P.2d 262, 20 Utah 2d 275 (1968). The 
completed reference is as follows: 
The mere fact that the creditor receives 
a check or other remittance from his debtor for 
less than the amount which the creditor claims, 
with knowledge that the debtor claims to be 
indebted to him only in the amount paid, does 
not result in an accord and satisfaction; the 
Debtor must also indicate that payment is offer-
ed upon the condition that it be accepted in 
full satisfaction or not at all, or the circum-
stances must be such as to clearly indicate to 
the creditor that it was sent with that inten-
tion, (emphasis added) 
The Utah Supreme Court has recognized that even though 
there may be no actual meeting of the minds, the retention of 
money tendered in full satisfaction operates as an assent to 
the discharge. Hintze, supra at 207. Martin Remodeling, supra 
at 609. 
In the present case, the check was tendered by Flynn with 
the condition of full satisfaction of it's agreement with Cove 
View clearly indicated on the endorsement. While Cove View's 
scratching out the condition may show there was no actual meeting 
of the minds, Cove View's retention of Flynn1s money operates 
as an assent to the discharge of further claims under the 
agreement. The Court erred in allowing Cove View to disregard 
Flynn's restrictive endorsement. 
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CONCLUSION 
The Trial Court's findings are but conclusions with little 
factual basis induced by an erroneous view of the law. Accord-
ingly, the Trial Court's findings are clearly erroneous and 
must be set aside. The judgment must be reversed with costs 
to the appellant. 
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